I. INTRODUCTION

In 2011, the UN Guiding Principles on Business and Human Rights ("Guiding
Principles") for the first time established an authoritative global standard for preventing and addressing the risk of adverse human rights impacts linked to business activity. These were the product of many years' research and extensive consultations by UN Special Representative John Ruggie involving government, companies, business associations and civil society around the world. The Guidelines described how states can better manage business and human rights challenges based on the three pillars "Protect, Respect and Remedy" Framework: 1) the state duty to protect human rights, 2) the corporate responsibility to respect human rights, and 3) the need for greater access to remedy for victims of business related abuse. This common paper analyzes the challenges faced as a result of large-scale infrastructure projects, in particular dams. The experiences of five countries are considered -Turkey, Spain, Brazil, India and South Africa -in light of national and international law and the UN Guiding Principles.
Dams present particular challenges. They are long-term projects, unlike other businesses. Their impact on local communities is more enduring, ranging from environment to social issues, from national development policies to the resolution of the country's energy and resource needs, and they have potential human rights impacts, arising from land expropriation, to forced eviction, and to the displacement and resettlement of local communities, and the compensation of victims. But most importantly, they fall beyond John Ruggie's important UN Guidelines on Business and Human Rights, making this current study especially significant for that reason alone. As we will see, the interests of foreign investors, international treaty obligations, as well as the demands of global institutions such as the World Bank are in addition also further factors that complicate the state's response -political and legislative -to the challenges raised by dams.
The experience of the five countries highlights how legislative, judicial, and executive initiatives have an increasingly important role to play in navigating around these myriad interests. Sections II and III of this paper focus on the legislative experiences of South African and Spain, respectively, while section IV In stark contrast to the white farmers and families stood the black and coloured farmworker families who were also forced to relocate because of the construction of the two dams on the Orange River. They did so without any compensation and were left with the choice of moving to wherever it was that their employer had purchased another farm, or to remain in the area (although not on the expropriated farms) and attempt to find employment in an area and sector that was shedding jobs. South Africa's Gariep and Van der Kloof dams were thus constructed amidst immense social and environmental injustice.
The Constitution of the post-apartheid Republic of South Africa, enacted in 1996, was intended to be transformative in nature and to bring about a participatory model of democracy. Its Bill of Rights, and the legislation enacted to give effect to it, 5 protect the rights to just administrative action, access to information, not to be arbitrarily deprived of property, and to an environment not harmful to health or well-being. 6 These rights seek to offer protection to local communities from the adverse impacts of new large-scale infrastructure projects.The Promotion of Administrative Justice Act 3 of 2000 (PAJA) requires that the authorisation of approvals, permits, etc. involved in infrastructure projects must be fair in order to be valid. 7 PAJA imposes extensive duties to give notice of decisions affecting the public (including in relation to infrastructure projects) so as to foster accountability and transparency. 8 The Promotion of Access to Information (because they knew about the pending move); workers noted that, "this is still a dark cloud hanging over us even now".  Some people who were employed on the dam construction sites lost limbs and even died, for which no compensation was ever paid. There were very few jobs on the sites for the displaced farmworkers, because most of these jobs went to "amajoyini" (temporary work seekers) from the Transkei and to local coloured people. 5 The Promotion of Administrative Justice Act 3 of 2000 (PAJA) gives effect to the right to administrative justice. The Promotion of Access to Information Act 2 of 2000 (PAIA) gives effect to the right to access to information. South Africa's framework environmental legislation, the National Environmental Management Act 107 of 1998, and a suite of specific environmental legislation gives effect to the environmental right protected in section 24 of the Constitution. 6 See sections 33, 32, 25 and 24 of the Constitution respectively. 7 Such conduct would amount to 'administrative action' defined in section 1 of PAJA, and thus subject to the requirements of just administrative action contained in PAJA. See in particular section 6(2)(c) of PAJA which provides that administrative action may be subjected to judicial review when it is performed in a manner that is procedurally unfair, as well as sections 3 and 4 of PAJA, which set out detailed standards of fair procedures when administrative action affects individuals and the public respectively. 8 See sections 3 and 4 of PAJA. In February 2013 the draft Infrastructure Development Bill was published for comment. Many expressed concern that the Bill, intended to streamline and facilitate the development of new infrastructure, including water related infrastructure such as dams, conflicted with the existing human rights protection 9 Section 2(1) of NEMA. See further T Humby 'Environmental justice and human rights on the mining wastelands of the Witwatersrand gold fields' (2013) forthcoming in Ottawa L Rev, 4 -5. These 'justiceoriented' principles entail, among other things, that when infrastructure projects take place:  Section 2(4)(b) of NEMA provides that '[e]nvironmental management must be integrated, acknowledging that all elements of the environment are linked and interrelated, and it must take into account the effects of decisions on all aspects of the environment and all people in the environment by pursuing the selection of the best practicable environmental option.'  Section 2(4)(c) of NEMA provides that '[e]nvironmental justice must be pursued so that adverse environmental impacts shall not be distributed in such a manner as to unfairly discriminate against any person, particularly vulnerable and disadvantaged persons.'  Section 2(4)(f) of NEMA provides that '[t]he participation of all interested and affected parties in environmental governance must be promoted, and all people must have the opportunity to develop the understanding, skills and capacity necessary for achieving equitable and effective participation, and participation by vulnerable and disadvantaged persons must be ensured.'  According to section 2(4)(g) of NEMA '[d]ecisions must take into account the interests, needs and values of all interested and affected parties, and this includes recognising all forms of knowledge, including traditional and ordinary knowledge.'  In terms of section 2(4)(h) '[c]ommunity well-being and empowerment must be promoted through environmental education, the raising of environmental awareness, the sharing of knowledge and experience and other appropriate means.' 10 See the Environmental Impact Assessment Regulations, 2010 GNR. 543 of 18 June 2010 GG 33306 (EIA Regulations) where, for instance, detailed provisions relating to the timeframes for EIA procedures are set out. 11 Listed activities are contained in various government notices issued in terms of NEMA. 12 Section 24 of NEMA and the regulations in terms thereof provide for environmental impact assessments, to ensure that 'the potential consequences for or impacts on the environment of listed activities or specified activities [are] considered, investigated, assessed and reported on to the competent authority'. Parliament took on little of the criticism of the Bill, such that the IDA remains problematic. The IDA aims to fast-track strategic infrastructure projects identified by a 'Presidential Infrastructure Coordinating Commission'. 14 The Infrastructure Development Bill (the IDA's predecessor) was widely criticised on the grounds that it did not give due regard to the principles contained in NEMA, conflicts with the procedural protection contained in PAJA and 'short-cuts' the timeframes contained in EIA Regulations. 15 There is a concern that the participative mandates of PAJA, NEMA and PAIA may be undermined by the IDA. 16 Although new infrastructure remains a priority in South Africa, it is concerning that the South African government seeks to do so in terms of the IDA a manner that could compromise human rights protection of communities. It remains to be seen to what extent the IDA will make in-roads into what is otherwise a progressive legal regime in relation to the regulation of large-scale infrastructure projects in South Africa.
III. DAMS AND HUMAN RIGHTS: A REPORT FROM SPAIN
Unlike the rest of the countries under consideration, Spain is a member of the European Union. This has a major impact on Spanish environmental law. In 13 Melissa Fourie "Comments on Draft Infrastructure Development Bill, 2013" 27 March 2013 submitted by the Centre for Environmental Rights to the Chief Director: Planning and Coordination, Department of Economic Development at 2. In response to the publication of the Bill, the Centre for Environmental Rights stated that it 'disregards decades of national policy development in relation to environmental management and sustainable development, and existing government commitments to sustainable development and environmental management'. See also Catherine Warburton "Riding roughshod over anything that might get in the way" June 2013 Without Prejudice 18. 14 Section 2 of the IDA. 15 Fourie (note Erro! Indicador não definido. above). .Warburton (note Erro! Indicador não definido. above) at 18. 16 For instance, section 17(2) of the IDA provides that restricted time periods for the roll out of strategic infrastructure projects 'may not be exceeded'. These periods, set out in schedule 2 of the IDA, are significantly shorter than the periods envisaged by NEMA. Although section 17(3) provides for the possibility of extended timeframes on application to an executing authority the concern remains according to Claire Barclay 'Infrastructure Development Act signed into law' 4 June 2014 www.lexology.com/library accessed on 12 June 2014, that such a mechanism 'may prove unsatisfactory if the schedule 2 timeframes are severely unrealistic'. Fundamental Rights of the European Union, which applies when European Union law is implemented (article 51.1). 28 Another key feature of Spanish law, regarding human rights and infrastructures, is the European Council membership. This is shared with Turkey and entails the ratification of the European Convention on Human Rights. 29 The European Court of Human Rights has adjudicated some cases regarding dams and human rights. Some of them refer to the right to property. 30 There have been cases petitioned to the Court that dealt with delays in payments of the compensation for the expropriation. 31 Some cases added violation of the right to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by the Law. 32 There has been one case regarding dam construction in Spain, in which the Court did not find any violation of fundamental rights. 33 Lastly, at the national level, the Spanish Constitution includes fundamental rights to private property and to an adequate environment. 34 This legislation intends to reinforce the rights and protection of those communities, assuming that a fair compensation is not just equal to the added market value of the assets subject to expropriation. This of course raises the cost of the expropriation, paid by the business enterprise which is promoting the dam. 37 These special provisions apply when it is expropriated the land (or industry) that is the main resource of the majority of the families in a town or locality. 38 It always happens when the dwellings of the inhabitants are taken, but this is not strictly necessary. To benefit from the added compensation it suffices that the land upon which is based the economy of the majority of the local families is taken (even if the dwellings are not). This "majoritarian" principle, not always easy to ascertain, has been criticized, 39 but such is the legal rule. Therefore, if the land subject to expropriation is the basic economic resource of a lesser percentage of the local population, special provisions are not applicable. It should be noted that it is not required that the affected families actually own the land or have any right on it. It is enough if their economy is based on that land, which include laborers who usually work in that land, as well as all sorts of collective ownership.
Secondly, the application of those special provisions means that all the land located within the limits of the town or locality has to be expropriated (and paid by the business enterprise), even if it is not necessary for the public work and was not originally part of the project. 40 Thirdly, the extension of the compensation is higher in these special provisions than in the ordinary provisions of the Eminent Domain Act. In fact, ordinary compensations equal the market value of the real property or chattels expropriated increased in a 5 %. 41 profits during the days spent in the displacement (including lost salaries). 42 As the rest of the expropriation costs, are paid by the business enterprise promoting the public work.
IV. CHALLENGES FOR THE PROTECTION OF COMMUNITY RIGHTS IMPACTED BY DAMS IN BRAZIL
In recent years, Brazil has put great emphasis on environmental protection and created an independent government agency, the Brazilian Institute of -Absence of an overall strategic development plan for the country.
-Lack of coordination among institutions. The dialogue between IBAMA and FUNAI, as well as between them and other institutions, is often flawed, because of the lack of an overall picture. The lack of coordination is observable also between the federal government and state or local governments.
-Poor quality of Environmental Impact Studies. EIS are done by the same entrepreneurs who are responsible for compensation measures.
-Prevalence of political arguments in detriment to technical opinions. 
V. DAMS, ENVIRONMENTAL PROTECTION AND TURKISH LAW
The Turkish Constitution contains various guarantees for environmental protection and related rights and freedoms. For instance, the "right to live in a healthy and balanced environment" is explicitly provided as a right (article 56 paragraph 1) under social and economic rights in the bill of fundamental rights.
Moreover, the Constitutional Court has emphasized that maintenance and protection of "environmental existence, health and security" is a state duty. 44 Under article 56 of the Constitution the state and citizens have a duty to improve and protect the natural environment and to prevent environmental pollution.
Consequently, a citizen's right to live in a healthy and balanced environment should, in principle, have priority in conflict of rights situations.
These environmental rights and protections are in line with the Guiding Principles published by the United Nations, which provides that states and businesses have a duty to protect human rights and to provide "appropriate and effective remedies when breached". 45 The Turkish Constitutional Court has generally refused to dilute environmental protection, such as providing exemptions from conducting environmental impact assessments (EIAs) for state run mining activity, to promote economic efficiency and lessen bureaucratic burdens. 46 Nevertheless, legislative and administrative exemptions for investments are a recurring motif. For instance, the Act on the Environment ("the Act"), which was adopted in 1983 to provide the framework legislation laying down basic principles and rules for environmental protection, was amended in 2006 to insert a clause holding oil, geothermal resources and mining exploration exempt from conducting EIAs. The Constitutional Court annulled the exemption in 2009, emphasizing that the exempted activities were likely to have longstanding detrimental effects on biological diversity and the environment, and that EIAs are necessary to uphold the state's constitutional duty (article 56) to protect the environment. 47 In 2013 an exemption clause was inserted to permit bypassing EIAs for certain mega projects including hydroelectric dams and nuclear power plants. 48 This exemption has been criticized for lack of transparency, since the bill was hidden in an "omnibus bill package" which was then passed without proper parliamentary scrutiny. 49 The final amendment on such exemptions is currently before the Constitutional Court. 50 of Human Rights (ECHR) 51 illustrate how the law and judicial decisions providing environmental protections for hydroelectric dams (HPPs) are frequently overridden and undermined in a variety of ways, from direct political intervention to legislative amendments, such as one enacted in 2010, which provided the basis for establishing energy production constructions based on renewable resources in areas of critical environmental concern, such as national parks, natural parks, natural monuments and natural protection zones. 52 The international component, in the form of free trade agreements and bilateral investment treaties (BITs), which are designed to promote and protect foreign investment, should be included in an analysis of the potential human rights violations of mega projects such as HPPs. Such agreements generally contain an investor-state dispute settlement (ISDS) clause, which provides for potential disputes between a foreign investor and a host state to be resolved through international arbitration instead of local courts. 53 BITs are incorporated into Turkey's domestic laws by means of article 90 of the Constitution, which provides that international treaties (ratified) have the same effect as domestic laws. Article 125 of the Constitution further provides that only those disputes with a 'foreign' element have the right to apply to international arbitration, while Statute No. 5718 provides that international awards must be enforced in domestic courts.
Despite its popularity with foreign investors, international arbitration as a method for resolving investor-state disputes has been criticized, inter alia, for potentially interfering with the host State's sovereignty to enact and enforce domestic laws, particularly in the public policy arena such as public and 51 Okyay and others v. Turkey (no. 36220/97, 12 July 2005) is an example of a case that ended up before the ECHR, after the national authorities failed to comply with the decision of domestic administrative courts to shut down three thermal power plants for polluting the environment in southwest Turkey. The Council of Ministers, citing economic concerns concluded that the thermal-power plants should continue to operate despite the courts' rulings. The ECHR found that the national authorities had unlawfully failed to comply in practice and within a reasonable time with the judgments rendered by domestic courts, and decided to adopt an interim resolution in February 2007 urging the Turkish authorities to enforce the domestic court orders. The case is still pending before the Committee of Ministers. 52 See article 8 paragraph 5 of the Act on Use of Renewable Energy Resources for Production Electric Energy, Nr. 5346. 53 See e.g. article VI of United States -Turkey BIT. environmental health. 54 For instance, recently U.S.-based PSEG brought a claim in international arbitration against Turkey for the elimination, by domestic law, of a key concession in its contract to build an electrical power plant. 55 The domestic and international factors discussed above have combined in The Ilısu dam and HPP are projected to contribute 400 million dollars annually to the Turkish economy. However, the economic benefits of the dam may be exaggerated, as a recent study suggests that the mega hydroelectric dams built around the world are too prone to cost and schedule overruns to deliver economic benefits. 57 Widespread local and international opposition to the project eventually The Ilısu dam project was challenged in court on the ground that the region is a protected archeological site, with plaintiffs alleging, inter alia, violations of international conventions for the protection of cultural assets. 61 The case was rejected by the Batman Administrative Court in 2012 on the ground that the "overwhelming public interest" is in favor of the dam's construction. 62 Despite continuing opposition, the Ilısu dam project is proceeding and is expected to result, not only in the destruction of a historic site, but also in the forced resettlement of 37.100 people. 63
VI. DISPLACEMENT, INDIGENOUS PEOPLE AND THE SARDAR SAROVAR DAM PROJECT IN INDIA
The Sardar Sarovar Dam on the Narmada river is one of the most controversial large infrastructural project in India. It has had to cope with multiple difficulties. 64 First, the Project has involved three states. The greatest benefit, however, has fallen to the state of Gujarat. The resulting conflict has necessitated the creation of a special tribunal, the Narmada Water Disputes Tribunal (NWDT) in The displacement of the inhabitants of entire villages, resulting from planned flooding, has been a major issue. 65 The Adivasis, indigenous people, who developed a social and economic organisation that is deeply entrenched with the environment where they live, have paid the highest price, 66 and existing legislation and specific regulation has proved to be unsatisfactory.
Another issue has been the individual ownership of land and the community's control over its own natural resources. British colonial legislation, the Land Acquisition Act (1894, still allowed the government to expropriate land for reasons of public utility, but monetary compensation was only provided on evidence of ownership of the land. The Adivasis cannot prove ownership of land even though it is incontestable that they have lived there for centuries. The Land Acquisition Act has also limited compensation to land owned individually, so that community ownership of land, crucial for survival of tribal groups, has been uncompensated. 67 Finally, where monetary compensation has been given it has underestimated the real value of the land.
In a 1979 decision, the NWDT undertook some significant steps. These resulted in plans for resettlement and rehabilitation for displaced people. Gujarat made provision to compensate for land expropriation, and job opportunities were also offered, resulting in these measures being more effective than monetary compensation. But they proved difficult to implement. The assigned lands were unsuited to cultivation and basic services were missing. Displacement produced conflicts with other residents in the resettled areas, resulting in impoverishment and indebtedness.
A second critical issue arose from exclusion from the status of Person Affected by the Project (PAP). Some people did not live in the area, but they worked there, or they were dependent on its natural resources, which were now affected by the project. 68 Although the NWDT provided a broader definition of an oustee, the regulation was not consistently respected.
As a consequence, an impressive amount of litigation ensued. In the public interest case of Narmada Bachao Andolan vs. Union of India and Others (2000), , the Supreme Court defined how different competing interests should be balanced. 69 The applicants argued for a complete review of the entire project by an independent authority, Social, environmental, and financial costs of the project should be compared with its benefits, with an eye to its alternatives. Only then could it be decided if the project was consistent with the national interest. The applicants emphasised the failure of resettlement and rehabilitation plans. These had worsened the living conditions of hundreds of people. The resettlement of oustees should be monitored by an independent agency and no construction should proceed without the authorisation of this monitoring authority.
The Court held that the applicants could not show that the project was contrary to the public interest. On the contrary, the project benefited the environment by tackling drought. Where resettlement plans worked they improved the quality of life of communities. The programs of rehabilitation and resettlement of the three States were not identical, but the measures had generally improved the conditions of the PAPs. A system for satisfactory rehabilitation and 68 Even more worrying is the phenomenon of multiple displacement suffered by those who, for the lack of coordination between different development projects or mistakes made in the allocation of new land, and generally in the implementation of resettlement plans, have been forced to move several times, experiencing a progressive impoverishment. See R. Hemadri -V.Nagaraj, Dams, Displacement, Policy and Law in India, contributing paper prepared for the World Commission on Dams, Cape Town 2000. 69 The applicants argue that the forced displacement of tribals from their lands is a violation of their fundamental right to life set out by Article 21 on the right to life of the Indian Constitution, read in conjunction with the Indigenous and Tribal Populations Convention (ILO Convention 107) of which India is a signatory State. In the specific case -it is argued -displacement cannot be deemed as an exceptional measure made necessary by prominent public interest. Although much has still to be achieved, the experience of the Sardar Sarovar Dam on the Narmada river shows that business interests may yet be reconciled with human rights values on the basis of the principles of Protect, Respect and Remedy.
CONCLUSION
As this paper has sought to demonstrate, the construction of large-scale dams has the potential to bring in its wake a host of major challenges, from the threat to the environment and cultural heritage of a country, to human rights abuses arising from socially-upheaving forced evictions and expropriation of land. Having examined the experiences of five such disparate countries as South Africa, Spain, Brazil, Turkey and India, it can be seen that many of the challenges are universal, although the responses may be as varied as the countries themselves.
The work is only just beginning. Now that the challenges have been identified, it is time consider solutions, which are also likely to be as varied as the countries considering them. But it is useful to learn from the experiences of others facing similar problems, and it is the hope of this paper to bring forth collaborative, comparative discussions to address the issues faced by so many around the world living in the shadow of behemoth dams. The following research questions for the future, amongst others, may be adopted for consideration: 
